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MINISTER FOR PLANNING 

 
PROPOSAL TO AMEND A LOCAL PLANNING SCHEME 

_________________________________________________________________________ 
 
 
1. Local Authority:   Town of Cambridge 
 
 
 
2. Description of Local Planning 
 Scheme    Local Planning Scheme No. 1 
 
 
 
 
3. Type of Scheme:   District Zoning Scheme 
 
 
 
 
4. Serial No of Amendment`  40 
 
 
 
 
5. Proposal:   

1. Inserting an entry in Schedule B entitled 
‘Additional Uses’ by including an additional use 
right over Lot 547 (No. 69) McCourt Street, West 
Leederville for the purposes of ‘Liquor Store’ and 
‘Take Away Food Outlet’; and 

2. Amend the Scheme Map accordingly. 
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PLANNING AND DEVELOPMENT ACT 2005 
 

TOWN OF CAMBRIDGE 
 

LOCAL PLANNING SCHEME NO. 1 - AMENDMENT NO 40 
 

SCHEME AMENDMENT REPORT 
 
 

1.0 INTRODUCTION 
 
The purpose of this Scheme Amendment is to amend the Town of Cambridge’s Local Planning 
Scheme No.1 (LPS No.1) to include the following: 
 
1. Inserting an entry in Schedule B entitled ‘Additional Uses’ by including an additional use right over 

Lot 547 (No. 69) McCourt Street, West Leederville for the purposes of ‘Liquor Store’ and ‘Take 
Away Food Outlet’; and 

2. Amend the Scheme Map accordingly. 
 
 
2.0 BACKGROUND 
 
The subject land has historically been developed with a traditional single storey house with attached 
shop addressing the street corner (i.e. a traditional corner store). The Town of Cambridge has 
established that the corner store type building on the subject land is visible on Landgate’s aerial photo 
of the Perth Metropolitan Area dated 27 November 1953. The existing shop on the subject land has 
been used for a number of years as a liquor store (trading as The Wine Thief’). 
 
In addition to the above, the southern part of the subject land (fronting McCourt Street) has recently 
been altered to accommodate a food and beverage operation, known as ‘The Coffee Thief’. This aspect 
of the business operating on the subject land includes a small amount of seating area between the 
building and McCourt Street verge. 
 
As identified by the Town (through reviewing past records), the subject land has operated in some 
commercial manner since at least 1967, most recently as a ‘Liquor Store’ and ‘Take Away Food 
Outlet’. 
 
The subject land contains a number of physical improvements associated with the current development 
and use on the land including a single storey building of masonry construction, various outbuildings, a 
sealed crossover along the land’s Woolwich Street frontage and boundary fencing (see Figure 2 - Arial 
Site Plan). Historically, the existing commercial development on the land did not provide on-site car 
parking. As such it is concluded that any demand for car parking generated by the commercial use on 
the land has been fulfilled through the use of on-street parking within the adjoining road reserves. 
 
It is significant to note that the subject land is classified ‘Residential’ zone under the Town of 
Cambridge’s current operative Local Planning Scheme No.1 (LPS No.1) with a density coding of R30. 
Under the terms of the Town’s LPS No.1, the use of land within the ‘Residential’ zone for the ‘Liquor 
Store’ and/or ‘Take Away Food Outlet’ purposes is identified as being not permitted (“X”). 
 
At its Ordinary Council Meeting held on 15 December 2020, Council resolved to support (in principle) 
an amendment to the Town of Cambridge’s Local Planning Scheme No.1 (LPS No.1) to amend the 
Scheme Text by inserting an entry in Schedule B entitled ‘Additional Uses’ by including an additional 
use right over Lot 547 (No. 69) McCourt Street, West Leederville for the purposes of ‘Liquor Store’ and 
‘Take Away Food Outlet’. 
 
The purpose of this scheme amendment is to allow for the current and historical use of the land to be 
formalized and enable the Town of Cambridge to grant relevant approvals to establish the current use 
and facilitate any future upgrade of the existing business. The amendment will also provide some 
certainty for the current landowner/business operator. 
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Location 
 
The subject land is located within the western part of the West Leederville locality, on the south-western 
corner of the intersection of Woolwich Street and McCourt Street. The land is located approximately 
500 metres north-west of the Subiaco Activity Centre, in close proximity to the West Leederville Activity 
Centre and approximately 180 metres northern of Cambridge Street, which comprise a high frequency 
public transport route (i.e. bus route) (see Figure 1 – Location Plan). 
 
 

Figure 1 - Location Plan 
 
 
The subject land is also located within close proximity and comprises convenient access to the following 
key nodes: 

 A high frequency train station (i.e. West Leederville Train Station); 

 High frequency bus routes along Cambridge Street; 

 A regional road network (easy access to the Mitchell Freeway and Graham Farmer Freeway); 

 A comprehensive bicycle and pedestrian footpath network; 

 Convenient access to the Subiaco, Leederville, West Leederville and Wembley Activity Centres; and 

 Various medical centres and St John of Gods Hospital. 
 
Given the above, the subject land is well serviced by various amenities and infrastructure. As such, the 
proposed amendment to the Town of Cambridge’s Local Planning Scheme No.1 to formalize the current 
use on the land and including a further use on the land  has merit. 
 

SUBJECT LAND 
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Physical Characteristics & Existing Land Uses 
 
The subject land is rectangular in shape, covers a total area of 549.847m2, has been cleared of any 
significant vegetation and can generally be described as being relatively flat throughout (see Figure 2 
– Aerial Site Plan). 
 

 
Figure 2 - Aerial Site Plan 

 
 
Lot 547 has historically been development and used for commercial purposes and contains a number 
of physical improvements associated with its current approved usage including a commercial/residential 
building of masonry construction, various outbuildings and boundary fencing (see Figure 2 - Aerial Site 
Plan). The current use of the land is for ‘liquor store/take away food outlet’ purposes. 
 
Existing adjoining and nearby land uses are broadly described as follows: 

 North: Woolwich Street road reserve with a public open space reserve beyond; 

 West: Right of Way with low density residential development (i.e. single house) beyond; 

 South: Lower density residential development (i.e. single house) beyond; and 

 East: McCourt Street road reserve with low density residential development (i.e. single house) 
beyond (see Plan 2, Aerial Site Plan). 

 
 
Planning Framework 
 
Lot 547 is classified ‘Residential’ zone under the Town of Cambridge’s current operative Local Planning 
Scheme No.1 (LPS No.1) with a density coding of R30. According to Town's Local Planning Policy 
No.3.1 entitled 'Streetscape', the subject land is located within the 'West Leederville Precinct' (P5). 
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Under the terms of LPS No.1, the use of land classified ‘Residential’ zone for the ‘Liquor Store’ and/or 
‘Take Away Food Outlet’ purposes are identified as an “X” use, meaning the use is not permitted within 
the zone. The inclusion of an entry within Schedule B of the Town’s LPS No.1 to include the uses of 
‘Liquor Store’ and ‘Take Away Food Outlet’ will facilitate the current use to be formalised on the land, 
whilst allowing for some certainty and flexibility for the existing commercial business on the land to 
continue operating in the future. 
 
Schedule A of the Scheme provide the following definitions for the aforementioned land uses: 
 
 
Table 1 – Land Use Definitions 
 

Land use Definition 

Liquor Store “Means any land or buildings the subject of a liquor store licence granted under 
the provisions of the Liquor Control Act 1988 (as amended)”. 

Take Away Food Outlet “Means any land or buildings used for the preparation, sale, and serving of food 
and beverages to customers in a form ready to be consumed without further 
preparation primarily off the premises but does not include a Take Away food 
outlet (drive through).” 

 
 
Council’s stated objectives for all land classified ‘Residential' zone under LPS No.1 are as follows: 
 
i) To provide for a range of housing and a choice of residential densities to meet the needs of the 

community. 

ii) To facilitate and encourage high quality design, built form and streetscapes throughout residential 
areas. 

iii) To provide for a range of non-residential uses, which are compatible with and complimentary to 
residential development. 
 

It is contended that the use of the land is consistent with the stated objectives of the ‘Residential’ zone 
in that it provides for a non-residential use that is compatible and provides a service to the surrounding 
residential area. It is significant to noted that the Town of Cambridge have concluded that the use of 
the land is consistent with the objectives of the zone. 
 
 
3.0 PROPOSAL 
 
The scheme amendment proposes to: 
 
1. Inserting an entry in Schedule B entitled ‘Additional Uses’ by including an additional use right 

over Lot 547 (No. 69) McCourt Street, West Leederville for the purposes of ‘Liquor Store’ and 
‘Take Away Food Outlet’ as shown below:  

 
No. Land Particulars Additional Uses Development 

Standards/Conditions 
A10 Lot 547 (No. 69) McCourt 

Street, West Leederville 
Liquor Store – “A” 

Take Away food Outlet  – “A” 
Nil 

 
2. Amend the Scheme Map accordingly; 
 
The proposed aforementioned scheme amendment proposal will: 

a) Formalise the current/historical use of the land for commercial purposes; 

b) Enable the Town of Cambridge to grant relevant approvals to establish the current use and 
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facilitate any future upgrade of the existing business; and’ 

c) Provide certainty to the current landowners/business operation. 
 
Once the rezoning process has been completed, a development application will be lodged with the 
Town of Cambridge to formally change the use of the land. In addition to formalising the use of the land, 
a development application will provide an opportunity to explore options to provide some on-site parking 
within the western part of the subject land. 
 
 
4.0 CONCLUSION 
 
The proposed Scheme Amendment for the subject land will assist with formalising the current use of 
the land for commercial purposes and allow for future expansion and upgrade of the existing commercial 
development on the land. 
 
In light of the above information and justifications, we respectfully request the necessary approvals from 
the Town of Cambridge, the Environmental Protection Authority, the Western Australian Planning 
Commission and the Minister for Planning to amend the Town of Cambridge Local Planning Scheme 
No.1 in accordance with the proposals contained in the scheme amendment documentation. 
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Planning and Development Act 2005 

RESOLUTION TO AMEND LOCAL PLANNING SCHEME 
 

TOWN OF CAMBRIDGE LOCAL PLANNING SCHEME No.1 
 

AMENDMENT No.40 
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FORM 6A 
 
COUNCIL ADOPTION  
 
This Standard Amendment was adopted by resolution of the Council of the Town of 
Cambridge at the Ordinary Council Meeting held on the         day of                   2021. 
 

........................................................ 
MAYOR 

 
.............................................................. 

CHIEF EXECUTIVE OFFICER 
COUNCIL RESOLUTION TO ADVERTISE  
 
by resolution of the Council of the Town of Cambridge at the Ordinary Council Meeting 
held on the         day of                   2021, proceed to advertise this Amendment. 
 
 

.......................................................... 
MAYOR 

 
.............................................................. 

CHIEF EXECUTIVE OFFICER 
 
 
COUNCIL RECOMMENDATION 
 
This Amendment is recommended for approval by resolution of the Town of Cambridge 
at the Ordinary Council Meeting held on the                     day of                , 20       and the 
Common Seal of the Town of Cambridge was hereunto affixed by the authority of a 
resolution of the Council in the presence of: 
 

.......................................................... 
MAYOR 

 
.............................................................. 

CHIEF EXECUTIVE OFFICER 
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FORM 6A – CONTINUED 
 
 
 

WAPC RECOMMENDATION FOR APPROVAL 
 

........................................................ 
DELEGATED UNDER S.16 OF 

THE P&D ACT 2005 
 

DATE............................................... 
 
 
 
 
APPROVAL GRANTED 

......................................................... 
 MINISTER FOR PLANNING 

 
  

DATE................................................. 
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10.2 NO. 69 (LOT 547) MCCOURT STREET, WEST LEEDERVILLE – PLANNING 
MATTERS 

 
PURPOSE OF REPORT: 

The purpose of this report is to clarify the use of land at No. 69 (Lot 547) McCourt Street, West 
Leederville for the purpose of Local Planning Scheme No. 1. 
 
SUMMARY: 

Recent changes to the use of the premises at No. 69 (Lot 547) McCourt Street, West Leederville 
led to the Town investigating and initiating compliance action, primarily relating to a food and 
beverage business at the property. A further review of relevant planning matters was undertaken 
to clarify the historical uses of the land, whether the land had non-conforming use rights, and 
whether these ‘rights’ could include the food and beverage offerings. 
 
This report presents that review and in summary recommends that:- 
 

1. The premise has non-conforming use rights as a Liquor Store and can continue to lawfully 
operate. 

2. The food and beverage offerings are an additional use that requires development 
approval. 

 
AUTHORITY / DISCRETION  
 
  Advocacy When the Council advocates on its own behalf or on behalf of its 

community to another level of government/body/agency. 
  Executive The substantial direction setting and oversight role of the Council. 

e.g. adopting plans and reports, accepting tenders, directing 
operations, setting and amending budgets.  

  Legislative Includes adopting local laws, town planning schemes & policies. 

  Review When the Council operates as a review authority on decisions 
made by Officers for appeal purposes. 

 Quasi-Judicial When the Council determines an application/matter that directly 
affects a person’s right and interests. The judicial character arises 
from the obligation to abide by the principles of natural justice.  

 Information For the Council/Committee to note. 

 
 

Address/Property Location: No. 69 (Lot 547) McCourt Street, West Leederville 
Report Date: 14 August 2020 
Responsible Officer: Director Planning and Development, Marlaine Lavery 
Reporting Officer: Manager Strategic Planning, Brett Cammell 
Contributing Officer: Nil 
Reporting Officer Interest: Nil 
Attachment(s): Nil 
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BACKGROUND: 

Subject site 
 
The site subject to this report is addressed as No. 69 (Lot 547) McCourt Street, West Leederville. 
The site is a rectangular shaped lot, 549sqm in area, orientated east to west and located on the 
south western corner of McCourt Street and Woolwich Street, West Leederville. 
 
The site is developed with what appears to be a traditional single storey house with attached 
shop addressing the street corner. A traditional corner store type building is visible on Landgate’s 
aerial photo of the Perth Metropolitan Area dated 27/11/1953 at the subject site. Whilst not 
verified with building plans, the style of the building indicates construction around the 1930s.  
 
The corner shop is used currently for a liquor store, trading as The Wine Thief. Internal alterations 
have been made to the former house portion of the building so that now the whole building is 
used for business purposes. On the southern part of the site, fronting McCourt Street, recent 
alterations have been made for a food and beverage offering. This business trades as The Coffee 
Thief and includes a small amount of seating area between the building and McCourt St verge. 
A number of ancillary outbuilding and patio structures exist towards the rear of the site, including 
a refrigerated shipping container. 
 

 
Figure 1: Subject site location – No. 69 McCourt Street, West Leederville 
 
Properties to the south and west of the subject site are used for residential purposes. Opposite 
Woolwich Street, to the north of the site, is a local park known as McCourt Park. The property on 
the opposite side of McCourt Street is also a traditional corner store attached to what once was 
likely a dwelling. This premises is used for Wembley Plumbing Services – a business that has 
operated from that site since at least 1953 according to City of Perth records. 
 
Timed on-street parking is available on McCourt Street and Woolwich Street in close proximity 
to the site. 
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Historical use of subject site 
 
The only record in the City of Perth archive files for the subject site dates from September 1967 
and is an application for a shed to be constructed at the rear of the property. The application 
documentation refers to the use of the premises as being a ‘business (licensed storekeeper)’ and 
refers to the shed being used for the storage of liquor. No permit, approval or decision on this 
application was located in the file. 
 
On 25 June 2003, Council granted approval for ‘unauthorised alterations (shed) to the buildings 
associated with a non-conforming use (Wembley Plumbing Services) at No. 70 (Lot 440) McCourt 
Street, West Leederville – the opposite corner shop to the subject site. Of note was a comment 
in the assessment report that refers to the subject site: 
 

“The business [referring to Wembley Plumbing Services] together with the adjacent liquor 
store on the south west corner of the intersection [No. 69 McCourt St – subject site] are 
recognised businesses in the location.” (Page 6 of Council minutes 25 June 2003) 

 
Between 2008 and 2014, the Town’s records show numerous correspondence between the Town 
and the subject site’s former business, ‘The International Beer Shop’. Almost all of the 
correspondence refers to the site’s use as liquor store or similar. 
 
On 4 September 2014, the Town was notified of a Record of Registration for Business Name: 
The Wine Thief. The principal place for the business was No. 69 McCourt Street, West 
Leederville. 
 
Since September 2014, correspondence between The Wine Thief and the Town on many 
occasions, mainly relating to food registrations, inspections and on-street parking requests. 
There was also a protracted matter regarding an off-site sign for The Wine Thief located at No. 
42 McCourt Street, West Leederville. This matter was closed upon removal of the sign and a site 
visit undertaken on 14 August 2020 confirms the sign remains removed. 
 
Recent use of the site 
 
In October 2018, a Food Act 2008 Registration Form was lodged with the Town for a mobile 
coffee van. The van was registered at the subject site and the applicant stated that it intended to 
trade at off-site events as well as occasionally from the premises. The applicant was advised to 
contact the Town’s planning department to determine what development approvals may be 
necessary. 
 
Various correspondence occurred during late 2018 into 2019 regarding the coffee van use, 
however, no further action was undertaken relating to development approvals.  
 
In June 2019, a Food Premises Assessment was undertaken by the Town for a food and 
beverage offering operating from the building at the subject site – The Coffee Thief. Records 
show the proponent was advised to seek planning advice and that additional approvals may be 
required.  
 
The Town’s records further show complaints received from nearby residents in November 2019 
and May 2020. The Town sought to address these matters with the proponents, however, it is 
unclear whether these matters were closed out. 
 
In June 2020, a Food Premises Assessment was undertaken by the Town and observed further 
alterations to the building and additions to the food and beverage use. The proponent was 
advised that planning approval would be required for the fit out and also for the food and coffee 
use. Further inspections were undertaken in late June and July 2020 whereby the Town’s file 
notes indicate the planning approval matters were discussed, as well as various matters relating 
to other food related legislation.  
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Recent compliance action undertaken by the Town of Cambridge 
 
On 4 August 2020, the Town notified the business operator at No. 69 McCourt St, West 
Leederville of various concerns relating to necessary approvals and operations at the site. The 
letter requested to the operator to comply with the various approvals within seven days from the 
date of the letter, or to show cause why enforcement action should not be initiated pertaining to 
the areas of non-compliance (Show Cause Letter). The Show Cause Letter also indicated 
maximum fines for breaches of section of the Planning and Development Act 2005 and Food Act 
2008 which are significant. 
 
On 5 August 2020, the business operator advised the Town via email that the Wine Thief had 
ceased trading as at 4 August 2020, in response to the Town’s letter dated 4 August 2020. 
 
Following a meeting at the site later on 5 August 2020, the Town agreed to issue a Stay of 
Proceedings against the Show Cause Letter of 4 August 2020. This was confirmed in writing by 
the Town whereby the operator was provided 60 days to provide an action plan of how the 
matters in the letter will be addressed. 
 
A further meeting was held on 6 August 2020 at the Town’s offices with the business operators 
whereby possible actions regarding planning approval were discussed. The Town advised that a 
thorough review of all available records was first required to determine the existing use of the 
premises and what has occurred recently. This review forms the basis of this report.  
 
It is noted that the Town received a considerable number of emails from the community from 5 
August 2020 to 10 August 2020 relating to the site. Almost all communication expressed a desire 
for the businesses (The Wine Thief and The Coffee Thief) to continue operating. 
 
Amalgamation and subdivision 
 
On 14 September 2015, WAPC conditional approval was granted for the amalgamation and 
subdivision of Nos 65 (Lot 546) and 69 (Lot 547) McCourt St into three lots. The conditions of 
approval were cleared in 2016/2017 and WAPC approval of Deposited Plan 409242 issued on 
22 February 2018. However, in order to create new titles for the three lot, the deposited plan is 
to be lodged with Landgate within 2 years of WAPC approval – in this case, by 22 February 2020.  
This date has now passed so the land exists as two lots – Lot 546 (No. 65) and Lot 547 (No. 69). 
 
Planning legislative background 
 
A review of the relevant local planning framework since gazettal of the City of Perth Town 
Planning Scheme No. 1 in 1985 is provided. Information on the planning framework prior to 1985 
will require further research but is not considered necessary to the content or recommendation 
of this report. 
 
City of Perth Town Planning Scheme No. 1 – as gazetted 20 December 1985 
 
Land use Definition Use 

permissibility 
in Residential 
zone 

Local Shop ‘means a shop in which the only goods offered for sale are 
foodstuffs, toiletries, stationary or goods of a similar 
domestic nature intended for day to day consumption or 
use by persons living or working in the locality of the shop; 

SA 

Shop means any building wherein goods are offered for sale by 
retail, a receiving depot, a bank, a hairdresser’s premises 
and an estate agency, but the word does not include a 

X 
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local shop, pet meat shop, pet shop, eating house, fast 
food outlet, fuel depot, a market, service station, milk 
depot, marine store, timber yard, vehicle sales premises, 
or any land or buildings used for any purpose coming 
within the definition of industry 

 
Part 4, clauses 28 - 33 of the City of Perth Scheme enabled the continuation of lawful uses under 
new Scheme where not permitted, commonly referred to as ‘non-conforming use rights’. Notably, 
non-conforming use rights ceased to exist after 12 months of discontinued use and any 
recommencement or change to the use of the land would require planning approval. 
 
Town Planning Scheme No. 1 – as gazetted 31 March 1998 
 
Land use Definition Use 

permissibility 
in Residential 
zone 

Local Shop means a shop in which the only goods offered for sale are 
a combination of foodstuff, toiletries, stationary, or goods 
of a similar domestic nature intended for the day to day 
consumption or use by persons living or working in the 
locality of the shop, and may include the preparation and 
sale of food for consumption on the premises where this 
is incidental to the predominant use of the land. (Bold 
emphasis added) 

A 

Shop means any building wherein goods are kept, exposed or 
offered for sale by retail, or within which services of a 
personal nature are provided (including a hairdresser, 
beauty therapist or manicurist) but does not include a 
showroom, fast food outlet, any premises involving the 
sale of petrol, or any other premises specifically defined 
elsewhere in this part. 

X 

   
 
Local Planning Scheme No. 1 – as at 14 August 2020 
 
Land use Definition Use 

permissibility 
in Residential 
zone 

Local Shop No change to TPS1 definition as gazetted (see above) A 
Shop means premises other than a bulky goods showroom, a 

liquor store – large or a liquor store – small used to sell 
goods by retail, to hire goods, or to provide services of a 
personal nature, including hairdressing or beauty therapy 
services. 
 
[Note: definition amended to match Model Provisions of 
2015 Regulations by Amendment 38, gazetted 30 August 
2019] 

X 
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Take-away 
food outlet 

means any land or buildings used for the preparation, sale 
and serving of food and beverages to customers in a form 
ready to be consumed without further preparation primarily 
off the premises, but does not include a take-away food 
outlet (drive through). 

X 

Liquor Store means any land or buildings the subject of a liquor store 
licence granted under the provisions of the Liquor Control 
Act 1988 (as amended) 
 
[Note: definition and land use permissibility introduced in 
LPS1 by Amendment 27, gazetted 24 June 2016] 

X 

 
Clause 16(2) of LPS1 provides the objectives for each zone. The objectives of the Residential 
zone are: 
 

• To provide for a range of housing and a choice of residential densities to meet the needs 
of the community. 

• To facilitate and encourage high quality design, built form and streetscapes throughout 
residential areas. 

• To provide for a range of non-residential uses, which are compatible with and 
complimentary to residential development. 

 
Clause 22 of LPS1 provides for the continuation of land uses lawfully approved where a new 
Scheme makes that land use not permitted. Clause 23 details the process for changing a non-
conforming use. Both clauses are extracted in part below, with specific text bolded relevant to 
discussion earlier in this report.  
 
22. Non-conforming uses 
 
(1) Unless specifically provided, this Scheme does not prevent – 

(a) the continued use of land, or any structure or building on land, for the 
purpose for which it was being lawfully used immediately before the 
commencement of this Scheme; or 

 (b) the carrying out of development on land if – 
(i) before the commencement of this Scheme, the development was lawfully 

approved; and 
  (ii) the approval has not expired or been cancelled. 
 
(2) Sub clause (1) does not apply if – 
 (a) the non-conforming use of the land is discontinued; and 

(b) a period of 6 months, or a longer period approved by the local government, has 
elapsed since the discontinuance of the non-conforming use. 

 
23.  Changes to non-conforming use 
 
(1) A person must not, without development approval – 

(a) alter or extend a non-conforming use of land; or  
(b) erect, alter or extend a building used for, or in conjunction with, a non-

conforming use; or 
(c) repair, rebuild, alter or extend a building used for a non-conforming use that is 

destroyed to the extent of 75% or more of its value; or 
(d) change the use of land from a non-conforming use to another use that is not 

permitted by the Scheme. 
 
(2) An application for development approval for the purposes of this clause must be 

advertised in accordance with clause 64 of the deemed provisions. 
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(3) A local government may only grant development approval for a change of use of land 
referred to in sub clause (1)(d) if, in the opinion of the local government, the proposed 
use –  
(a) is less detrimental to the amenity of the locality that the existing non-conforming 

use; and 
(b) is closer to the intended purpose of the zone in which the land is situated. 

 
Clause 24 of LPS1 goes on to state that the local government may prepare a register of non-
conforming uses within the Scheme area. Whilst the Town has some form of a consolidated list 
of non-conforming uses, the list is incomplete and hasn’t been updated since at least 2015. It is 
not considered that the list can be relied on as a ‘register’ of non-conforming uses for the purpose 
of LPS1. An up-to-date register will be undertaken during preparation of the Town’s new local 
planning scheme (2020/21). 
 
Local Planning Policy 3.7: Local Shops 
 
LPP3.7 was adopted on 13 October 2009 and lists five criteria for Council to consider in 
determining an application for a Local Shop, particularly within a Residential zone. The five 
criteria headings are:  

1. Retail impact 
2. Traffic and access 
3. Pedestrian access 
4. Parking 
5. Scale of retail outlet 

 
DETAILS: 

This section discusses the following matters: 
 

1. Historical use and non-conforming use 
2. Additional food and beverage use of the site 
3. Other development on the site 
4. Other necessary approvals and actions 

 
1. Historical use and non-conforming use 
 
From a review of readily available records and files, it is clear that the subject site has been 
operating as a liquor store, presumably continuously since at least the 1960s. Since 2008 when 
the Town’s records began to be kept digitally, there is considerable information to confirm the 
continued use of the site as a liquor store.  
 
Both the City of Perth Scheme and Town of Cambridge LPS1 contained provisions that enabled 
the continuation of an existing lawful land use where the use is ordinarily not permitted within that 
zone. It appears that these ‘non-conforming use’ rights were afforded to the subject site to 
continue operation as a liquor store and therefore no compliance action was taken by either the 
City of Perth or Town of Cambridge. 
 
As liquor store was not a defined land use within either the City of Perth scheme or TPS1 until 
relatively recently, it is assumed that the non-conforming use of the land was ‘Shop’. Classifying 
liquor stores as ‘Shops’ was a common approach by local governments until specific definitions 
began to be introduced in local planning schemes for liquor stores from around 2005 and 
onwards.  
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As noted in the ‘Background’ section above, ‘Liquor Store’ as a defined land use was introduced 
into LPS1 by Amendment 27 in June 2016. Also noted is the current definition of ‘Shop’ in LPS1, 
as amended by Amendment 38 in 2019, specifically excludes liquor stores from being considered 
as a Shop. 
 
It is therefore concluded that the site’s land use for the purpose of the local planning schemes is 
as follows: 
 
• Prior to 1967 to 1985 – no planning scheme in place; 
• 1985 to 1998 – non-conforming use as a Shop under City of Perth Town Planning Scheme 

No. 1; 
• 1998 to 2016 – non-conforming use as a Shop under Town of Cambridge LPS1; and 
• 2016 to present – non-conforming use as a Liquor Store under LPS1, by virtue of 

Amendment 27. 
 

As stated above, a review of the property files and records did not reveal an explicit decision or 
statement by the Town that the site has a non-conforming use. To provide clarity and certainty 
into the future, it is recommended that Council resolve that the site has non-conforming use rights 
as a Liquor Store, pursuant to clause 22(1)(a) of LPS1. 
 
Additional food and beverage use on site 
 
As stated above, since late 2018, the site has been used to sell beverages and food (either 
takeaway or more recently, with some seating on the premises however table service isn’t 
provided).  
 
The food and beverage offering is an additional use to the site that is considered to require 
development approval under the Scheme. Further discussion on why this additional use requires 
approval and which land use category the additional use may be classified as, is contained as 
follows. 
 
Can the new use be considered incidental to the Liquor Store?  
 
The additional food and beverage offerings are not considered incidental to the predominant use 
of the site, that being Liquor Store, as the food and beverage use is a distinct component of the 
site with a separate trading name, different hours of operation, separate service counter, payment 
facilities and eating area. 
 
“Premises is already a Shop” 
 
It has been suggested that the premises is already a Shop, has non-conforming use rights as a 
Shop and that no further approval is required for a Shop to offer food and beverage ready for 
consumption. This view is not considered correct for the following reasons: 
 

1. The definition of a Shop refers to the sale of goods and services by retail, to hire goods, 
or to provide services of a personal nature. Food and beverage are not included in this 
definition and are typically classed as separate land uses. 

2. The predominant use of the land is considered Liquor Store as this definition best fits the 
land. It is not agreed that the premises is therefore a Shop. 

3. In any case, the recent changes to the premises to offer food and beverage from the 
southern part of the building and fronting McCourt Street would constitute an alteration 
and extension of the use of the land and would require approval, pursuant to clauses 
23(1)(a) and 23(1)(b) of LPS1. 
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Restaurant/café or Take Away Food Outlet? 
 
Ordinarily food and beverage businesses of this nature are classed as either Restaurant/Café or 
Take Away Food Outlet under LPS1. Both of these uses are ‘not permitted’ within a Residential 
zone and are usually not capable of approval.  
 
Clause 23(1)(d) of LPS1 provides for a change of the use of land from a non-conforming use to 
another use that is not permitted by the Scheme, subject to development approval. This may be 
an avenue for the business to consider however three particular points would require further 
assessment: 
 

1. The situation is for a partial change of use to the land (rather than complete change) that 
will amount to two non-conforming uses on the land. The Scheme provisions are not clear 
whether this can be entertained or not; 

2. Whether opening hours, parking, noise and other amenity factors associated with a food 
and beverage business amount to a use that is ‘less detrimental to the amenity of the 
locality than the existing non-conforming use’ (cl. 23(3)(a)); and 

3. Whether the food and beverage business is closer to the intended purpose of the zone 
than a Liquor Store (refer to above objectives of the Residential zone). 

 
If an approval cannot be obtained under this clause, an amendment to the Scheme would be 
necessary to either: 
 

1. Add Restaurant/Café and/or Take Away Food Outlet as an ‘Additional Use’ to the land, 
pursuant to clause 19 of LPS1; or 

2. Rezone the land to an appropriate zoning to allow for Restaurant/Café and/or Take Away 
Food Outlet use. 

 
Amending the Scheme is a lengthy process that involves two Council determinations, referral to 
government agencies and authorities, community consultation and ultimately requires the 
approval of the Minister for Planning. It is anticipated that this process would take up to 12 
months.  
 
Local Shop? 
 
A Local Shop is a land use that is capable of approval within a Residential zone, following 
consultation with the community (an ‘A’ use). However key components of the land use definition 
for Local Shop are that: 
 

1. The shop offers goods of a domestic nature for sale that are intended for the day to day 
consumption of persons within the locality; and 

2. That preparation and sale of food for consumption on the premises is incidental to the 
predominant use of the land (that being offering foods of a domestic nature for sale for 
day to day consumption). 

 
The current food and beverage business on the site does not meet this definition and therefore 
an application for a Local Shop under the current business model would be incapable of 
consideration. Rather the Town would likely assess the application as a Restaurant/Café or Take 
Away Food Outlet and determine the application accordingly. 
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If the business can demonstrate the intention to sell additional goods of a domestic nature for 
day to day consumption, consistent with the land use definition of Local Shop, then the Town 
could accept and assess a development application accordingly. The assessment process would 
consider matters such as, but not limited to: 
 

• Consistency with the objectives of the Residential zone; 
• Impact on amenity of adjoining properties and the locality; 
• Parking, hours of operation, potential noise sources and other amenity factors; and  
• Matters raised during the public submission period. 

 
Other development on site 
 
Development relating to the food and beverage offerings on the site has been undertaken by the 
proponent without development approval. Such development includes a refrigerated shipping 
container located at the rear of the site, seating and landscaping towards McCourt Street, and 
various alterations to the building. Further investigation is required to ascertain exactly what 
requires development approval for the more minor works, however, development approval is 
required for the refrigerated shipping container on the site. 
 
This report recommends that development approval is required for the food and beverage use 
and development associated with that use. The Town can assist the applicant in determining 
what development requires development approval through this process.  
 
Food business related approvals and compliance actions  
 
As stated above, there are outstanding food related areas of non-compliance that require 
resolution. Some of these depend on the outcome of the planning approval process, however 
where possible, the Town will continue to work with the proponents to clarify what actions are 
required. 
 
CONCLUSION: 
 
There isn’t an obvious and simple path for approval of the recent food and beverage business at 
the subject site due primarily to the Residential zoning of the land and the land use limitations 
that accompany that zoning. A discussion has been presented in this report on a number of 
options that the landowner and business operator need to consider in addressing the 
unauthorised land use and development. The Town is not suggesting or recommending a 
particular path, nor implying that a future application will be supported for approval.  
 
The Town will work with the proponent through this process, however the onus is on the 
proponent to determine which pathway is appropriate to suit the nature of the business operating 
on the site – now and into the future. It is strongly advised that the proponent seek the assistance 
of a specialist town planning consultant to help them through this process as this is a somewhat 
complicated matter.  
 
POLICY/STATUTORY IMPLICATIONS: 

The following documents provide the statutory basis for discussion in this report: 
 
Food Act 2008 
Planning and Development Act 2005 
Planning and Development (Local Planning Schemes) Regulations 2015 
Town of Cambridge Local Planning Scheme No. 1 
 
Local Planning Policy 3.7: Local Shops 
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RISK MANAGEMENT IMPLICATIONS: 

Medium: 
 

The Town is obliged to administer its local planning scheme and is therefore 
required to ensure that necessary planning approvals are in place, particularly 
when alerted to an area of non-compliance. It is necessary to address the town 
planning approval matters first in order to properly address the other outstanding 
areas of non-compliance relating to the food and beverage offerings. 

 
FINANCIAL IMPLICATIONS: 

There are no Financial Implications related to this report however should the proponents seek a 
review of Council’s decision at the State Administrative Tribunal, costs may be incurred by the 
Town in responding to that review.  
 
STRATEGIC DIRECTION: 

The recommendations of this report are consistent with the following strategies of the Town's 
Strategic Community Plan 2018 - 2028 as follows: 
 
Goal 4:  Neighbourhoods where individual character and quality is respected, and 

planning is responsive to residents 
Strategy 4.5 Liaise with relevant agencies on planning, including provision for education and 

health facilities and service. 
 
Goal 5: Successful commercial, retail and residential hubs 
Strategy 5.1 Ensure future planning recognises the emerging diverse role, mixed use potential 

and opportunities of our centres, and integrates change and growth with 
surrounding local areas. 

 
COMMUNITY ENGAGEMENT: 

No community engagement is necessary in relation to the recommendations of this report.  
 
Impartiality Interest Declaration – Cr Barlow 
 
Prior to consideration of the item, Cr Barlow disclosed an interest affecting impartiality and 
declared as follows: “with regard to Item 10.2, I declare that I reside in McCourt Street, and as a 
consequence there may be a perception that my impartiality may be affected, I undertake to 
ensure this is not the case, and as I have done previously will consider this matter on its merits 
as all times. 
 

ADMINISTRATION RECOMMENDATION: 

Moved by Cr Mack, seconded by Cr Barlow 
 
That Council:- 
 
1. NOTES the information provided in this report and ACKNOWLEDGES that, based on 

the available information, No. 69 (Lot 547) McCourt Street, West Leederville was used 
lawfully as a Liquor Store immediately before the commencement of Local Planning 
Scheme No.1 (as amended) and as such can continue to be used as a Liquor Store 
pursuant to clause 22 ‘Non-conforming uses’ of Local Planning Scheme No. 1; 

 
2. DETERMINES that the current partial use of the land at No. 69 (Lot 547) McCourt 

Street, West Leederville to offer food and beverages for consumption both onsite 



COUNCIL MINUTES 
TUESDAY 25 AUGUST 2020 

H:\Ceo\Gov\Council Minutes\20 MINUTES\7. August\D Item 10 Onwards.docx 235 

and in takeaway form constitutes a change in the approved use of the land and as 
such requires development approval pursuant to clause 60 of Schedule 2 ‘Deemed 
Provisions’ of the Planning and Development (Local Planning Schemes) Regulations 
2015; 

 
3. REQUIRES that an application(s) is prepared and lodged to the Town of Cambridge 

within sixty (60) days of this decision to address the unauthorised partial change in 
land use, and any related development on the site; 

 
4. AUTHORISES the Chief Executive Officer to undertake planning compliance action 

should the required action(s) in Point 3 above not be met and the unauthorised use 
and development continue on the site; and 

 
5. NOTES that compliance action initiated by the Town of Cambridge letter dated 4 

August 2020 will be further reviewed by the Chief Executive Officer pending the 
actions of the proponent in relation to Points 3 and 4 above and with regard to the 
Stay of Proceedings issued by the Town on 5 August 2020.  

 
Advice Notes: 
 
1. The ‘application(s)’ referred to in Point 3 above could be:- 

 
1.1 An application to amend to the Local Planning Scheme for the subject site to 

accommodate the partial change of land use; 
1.2 An application for development approval for the partial change in land use to 

an appropriate land use type and to address the unauthorised development on 
the site; 

1.3 A combination of the above or another proposal to address the partial change 
of use and development on the site; and 

 
2. The landowner and business operator are strongly advised to seek specialist town 

planning advice to address these matters and this decision of Council. 
 
Discussion ensued.  Mayor Shannon suggested that the item be referred back to the 
Development Committee to enable further discussions to be held with the business operator in 
relation to clarifying the use and determining an appropriate say forward to resolve the planning 
matters. 
 
COUNCIL DECISION: 
 
Moved by Mayor Shannon, seconded by Cr Everett 
 
That the item relating to No.69 (Lot 547) McCourt Street, West Leederville – Planning 
Matters be REFERRED BACK to the Development Committee to enable further 
discussions to be held with the business operator. 
 
Motion put and CARRIED (6/1) 
 
For: Mayor Shannon, Crs Barlow, Bradley, Everett, Haddon-Casey and 

Timmermanis 
Against: Cr Mack 
(Cr McKerracher an apology for the meeting) 
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DV20.165 LOT 201 (NO. 69) MCCOURT STREET, WEST LEEDERVILLE – SCHEME 
AMENDMENT INITIATION  

 
PURPOSE OF REPORT: 
 
Following the consideration of planning matters relating to Lot 201 (No. 69) McCourt Street, West 
Leederville in August 2020, further discussions have occurred between the Town and the 
Business Operator of ‘The Wine Thief’. This report seeks Council support to initiate an 
amendment to Town of Cambridge Local Planning Scheme No. 1 (the Scheme). 
 
SUMMARY: 

At the Ordinary Council Meeting held on 25 August 2020, Council received a report outlining the 
background to the land use at Lot 201 (No. 69) McCourt Street, West Leederville (the site). 
Following this meeting, the administration has been in contact with the land owner and the 
business operator, regarding the next steps required to formalise the land use of the site.  
 
This report proposes the initiation of an amendment to the Scheme by adding the ‘Liquor Store’ 
and ‘Take Away Outlet’ land uses to the permissibility of the site, which had been operating as a 
Liquor Store prior to the commencement of the Scheme. Both uses are proposed to be ‘A’, which 
means that they would need to be advertised prior to a discretionary decision being made. They 
would be subject to normal assessment processes and advertising which will involve imposition 
of planning conditions where necessary (E.g. hours of operation and floor space).   
 
It is recommended Council initiate the amendment and allow statutory public advertising to be 
undertaken. 
 
AUTHORITY/DISCRETION: 
 
  Advocacy When the Council advocates on its own behalf or on behalf of its 

community to another level of government/body/agency. 
  Executive The substantial direction setting and oversight role of the Council. 

e.g. adopting plans and reports, accepting tenders, directing 
operations, setting and amending budgets.  

 Legislative Includes adopting local laws, town planning schemes & policies. 

  Review When the Council operates as a review authority on decisions 
made by Officers for appeal purposes. 

  Quasi-Judicial When the Council determines an application/matter that directly 
affects a person’s right and interests. The judicial character arises 
from the obligation to abide by the principles of natural justice. 

  Information For the Council/Committee to note. 

 
Address/Property Location: N/A 
Report Date: 1 December 2020 
Responsible Officer: A/Director Planning & Development, Brett Cammell 
Reporting Officer: A/Manager Strategic Planning, Simon Shub 
Contributing Officer: N/A 
Reporting Officer Interest: Nil 
Attachment(s): 1. Extract of August 2020 Council Minutes   

2. Extract of Schedule B of Town Planning Scheme No.1  
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Applicant Damian Clement and Nicole Matthews 
Owner Dr Alanagh Gilbert 
Zoning Residential R30 
Precinct West Leederville Precinct P5 
Development Description Standard Scheme Amendment 
Development Value N/A 
Proposed Land Use Residential with additional uses: 

i. Liquor Store – “A” 
ii. Take Away Food Outlet – “A” 

Land Area 549m2 
Heritage Listing Nil 

 
BACKGROUND: 
 
Site Context 
 
The site subject to this report is addressed as No. 69 (Lot 201) McCourt Street, West Leederville. 
The site is a rectangular shaped lot, 549m2 in area, orientated east to west and located on the 
south western corner of McCourt Street and Woolwich Street, West Leederville.  
 
The site is developed with what appears to be a traditional single storey house with attached 
shop addressing the street corner. A traditional corner store type building is visible on Landgate’s 
aerial photo of the Perth Metropolitan Area dated 27/11/1953 at the subject site. Whilst not 
verified with building plans, the style of the building indicates construction around the 1930s.   
 
The corner shop is used currently for a liquor store, trading as The Wine Thief. Internal alterations 
have been made to the former house portion of the building so that now the whole building is 
used for business purposes. On the southern part of the site, fronting McCourt Street, recent 
alterations have been made for a food and beverage offering. This business trades as The Coffee 
Thief and includes a small amount of seating area between the building and McCourt St verge. 
A number of ancillary outbuilding and patio structures exist towards the rear of the site, including 
a refrigerated shipping container. 
 
Properties to the south and west of the subject site are used for residential purposes. Opposite 
Woolwich Street, to the north of the site, is a local park known as McCourt Park. The property on 
the opposite side of McCourt Street is also a traditional corner store attached to what once was 
likely a dwelling. This premises is used for Wembley Plumbing Services – a business that has 
operated from that site since at least 1953 according to City of Perth records.  
 
Timed on-street parking is available on McCourt Street and Woolwich Street in close proximity 
to the site. 
 
Compliance history 
 
A summary of compliance matters is provided below.  
 
1. Post September 2014 - there was a protracted matter regarding an off-site sign for ‘The 

Wine Thief’ located at No. 42 McCourt Street, West Leederville. This matter was closed 
upon removal of the sign and a site visit undertaken on 14 August 2020 confirms the sign 
remains removed. 

2. August 2020 - the Town notified the business operator of the site of various concerns 
relating to necessary approvals and operations at the site. The Town has since provided a 
Stay of Proceedings for a period of 60 days to provide an action plan of how matters will 
be addressed. 
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Development history 
 
The development history of the site was outlined in detail in the August Report (refer to 
Attachment 1), however, this has been summarised below.  
 
1. September 1967 [City of Perth] – reference to the premises as being a ‘business (licensed 

storekeeper)’ and refers to the shed being used for the storage of liquor. No permit, 
approval or decision on this application was located in the file.  

 
2. 25 June 2003 – Council approves ‘unauthorised alterations (shed) to the buildings 

associated with a non-conforming use (Wembley Plumbing Services) at No. 70 (Lot 440) 
McCourt Street, West Leederville – the opposite corner shop to the subject site. Of note 
was a comment in the assessment report that refers to the subject site:  

 
“The business [referring to Wembley Plumbing Services] together with the adjacent liquor 
store on the south west corner of the intersection [No. 69 McCourt St – subject site] are 
recognised businesses in the location.” (Page 6 of Council minutes 25 June 2003)  

 
3. Between 2008 and 2014 - correspondence between the Town and the subject site’s former 

business, made reference to the site’s use as liquor store or similar.  
 
4. 14 September 2015 - conditional subdivisional approval is granted by the Western 

Australian Planning Commission (WAPC) for an additional lot at the rear of No. 65 and 69 
McCourt Street, West Leederville. The conditions associated with this application were 
cleared on 22 February 2018, however the approved subdivision application was not 
lodged with Landgate and this approval has since lapsed.  

 
5. 25 August 2020 - Council resolved; 
 

That the item relating to No.69 (Lot 547) McCourt Street, West Leederville – Planning 
Matters be REFERRED BACK to the Development Committee to enable further 
discussions to be held with the business operator. 

 
Action since August 2020 resolution: 
 
Since Council’s resolution, the Town has held further discussions with the business operator and 
the land owner. In particular, the Town sought to confirm the nature of the business at the site to 
best inform the next step in the planning process. These details are summarised in the table 
below. The Town has also received confirmation that the landowner does not object to 
preparation of the proposed amendment. An agreed approach has been reached regarding the 
proposed land uses, which is discussed within the next section of this report.    
 

Nature of businesses at No. 69 McCourt Street, West Leederville  
Wine Thief Coffee Thief 

Type of goods and service 
provided 

Alcohol – wines, spirits, beers. 
 

Delicatessen items, milk, 
bread 

Takeaway beverages (coffee, 
tea). 

 
Bakery items sourced offsite. 

 
Food assembly and heating – 

eg. sausage rolls, toasted 
sandwiches. 

Approximate internal floor area 
of operation** 

91m2 licensed area 
 

73m2 storage (some combined 
with Coffee Thief) 

 
14m2 Office (combined with 

Coffee Thief) 

15m2 kitchen and serving 
 

Storage – combined with Wine 
Thief 

 
Office – combined with Wine 

Thief 
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Approximate floor area of 
external operations (waiting 

area, casual seating) ** 

Nil 40m2 – southern courtyard 
and serving area 

Hours and days of operation Mon 2pm – 7pm 
Tues 12pm – 7pm 

Wed / Thurs 11am – 7pm 
Fri / Sat 10am – 7.30pm 

Sun 12pm – 6pm 

Daily 7am – 1pm 

Number of staff onsite at one 
time 

1 Maximum 2 
 

Business Operators also on site managing both 
Onsite parking areas for staff 

and customers (current or 
future) 

Nil Nil 

Offsite parking areas for staff 
and customers 

Verge parking Woolwich St, maximum 4 bays 

Delivery visits per week / day 5 per day, 5 days per week. 
 
Predominantly by van. 

 
All deliveries made to 
Woolwich St frontage. 

Daily bread delivery by 
van. 
 
Up to daily milk delivery by 
small truck. 
 
All deliveries made to 
Woolwich St frontage. 

Any plans to change / expand 
business in the future (e.g. Table 

service, alfresco) 

Nil Some informal use of verge if 
possible for consumption of 
takeaway goods and casual 

sitting. 
 
It should also be noted that the subdivision application for lots 202 (No. 65) and 201 (No. 69) 
McCourt Street (shown below), previously approved but not actioned, can be resubmitted to the 
Department of Planning, Lands and Heritage (DPLH). The Town has not received notification 
from the DPLH that a new subdivision application has been resubmitted. Should this occur, there 
will be implications for the provision of car parking on the site (these are discussed in the next 
section).  
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DETAILS: 

Based on the background outlined above, an amendment to the Scheme is proposed to:  
 
1. Amend the Scheme Text by inserting an entry in Schedule B entitled ‘Additional Uses’ by 

including an additional use right over Lot 1 for the purposes of ‘Liquor Store’ and ‘Take 
Away Food Outlet’; and 

2. Amend the Scheme Map accordingly.  
 
The merits of the proposal are assessed under the headings below.  
 
Planning Framework 
 
Local Planning Scheme No. 1  
 
Schedule B ‘Additional Uses’ of the Scheme, includes 8 additional uses which detail the land 
particulars (please refer to Attachment 2 for an extract of these), additional uses and applicable 
development standards/conditions as shown below:  
 

No. Land Particulars Additional Uses Development 
Standards/Conditions 

    
 
‘Liquor Store’ and ‘Take Away Food Outlet are ‘X’ uses within the Residential Zone, which means 
that they are not permitted by the Scheme.  
 
Part 6 of the Scheme provides the following definitions for the additional uses:  
 

Liquor Store: means any land or buildings the subject of a liquor store licence granted 
under the provisions of the Liquor Control Act 1988 (as amended). 

 
Take Away Food Outlet: means any land or buildings used for the preparation, sale, and 
serving of food and beverages to customers in a form ready to be consumed without 
further preparation primarily off the premises, but does not include a Take Away foo outlet 
(drive through).  

 
These land use classes and their associated definitions are derived from the model provisions 
for Local Planning Schemes set out within Part 6, Division 1 of the Planning and Development 
(Local Planning Schemes) Regulations 2015. At the Ordinary Council Meeting held in September 
2020, Council considered a submission on the Amended modifications to the Regulations. The 
advertised draft included two definitions of liquor store (small and large) based on the net lettable 
area. Similarly, the use of Take Away food outlet is proposed to change – combined with lunch 
bar. These possible changes are capable of being addressed when the regulations are gazetted 
and as part of the preparation of a new Local Planning Scheme.  
 
The Scheme provides objectives for the zones within the Scheme and the objectives for the 
residential zone are shown in the table below:  
 
Zone Name Objectives 
Residential 1. To provide for a range of housing and a choice of residential densities 

to meet the needs of the community. 
2. To facilitate and encourage high quality design, built form and 

streetscapes throughout residential areas. 
3. To provide for a range of non-residential uses, which are compatible with 

and complimentary to residential development 
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As detailed above, the site has operated in some commercial manner since at least 1967, most 
recently as a Liquor Store and Take Away Food Outlet. It is acknowledged that there have been 
concerns raised regarding the use of the site as a Take Away Food Outlet.  
 
To assist in addressing the land use concerns, it is recommended that the land uses be included 
as additional uses with an ‘A’ designation. This means that the use is not permitted unless the 
local government has exercised its discretion by granting development approval after giving 
notice in accordance with clause 64 of the deemed provisions.  
 
The proposed amendment will bring the Liquor Store land use into conformity with the Scheme. 
As the Liquor Store land use has been in operation prior to the commencement of the Scheme 
in 1998, it can continue to operate in accordance with Clause 22 (Non-Conforming Uses) of the 
Scheme. Any change to this aspect of the land use would need to occur in accordance with 
Clause 23 (Changes to Non-Conforming Use) of the Scheme.  
 
The business operators would need to submit a development application for the Take Away Food 
Outlet, which would be assessed against the requirements of the Scheme and local planning 
policies to ensure that the uses are compatible with the surrounding residential areas.  
 
With regard to the lapsed subdivision approval for the site, should the amendment be initiated 
(and approved), there will be implications for the provision of car parking on the site. Based on 
the estimated floor area for the Take Away Food Outlet and the existing floor plans, there will not 
be adequate space available on the site to provide car parking (as shown in the table below).  
 

Land Use Car Parking Rate Estimated Floor 
Area 

Car Parking 
Bays Required 

Bays 
available on 

site 
Take Away 
Food Outlet 

1 space per 5m2 of 
seating area and 1 
space per 3m2 of 
counter/queuing 

area 

40m2 8 0 

 
It is possible to include a condition within Schedule B of the Scheme which could restrict the 
maximum floor area for the Take Away Food Outlet, however it is recommended that through the 
assessment of a development application, appropriate conditions of approval can be applied 
where necessary (e.g. Hours of operation and floor space). The ‘A’ land use designations allow 
the proposals to be considered on their merits and provides the business operator with the ability 
to resolve some of the outstanding food related areas of non-compliance. As the planning 
process develops, the Town will continue to monitor the food operation of the site.  
 
Standard Amendment 
 
Part 5, Division 1, clause 34 of the Planning and Development (Local Planning Schemes) 
Regulations 2015 provides definitions of basic, standard and complex amendments.  
 
The proposed amendment is considered a ‘standard’ amendment as it is an amendment: 
 

1. Relating to a zone that is consistent with the objectives identified in the scheme for that 
zone (a); and 

2. That does not result in any significant environmental, social, economic or governance 
impacts on land in the scheme area (f). 
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Preparation of Scheme Amendment Documentation and Fees 
 
Part 5, Division 2, Section 35(3) of the Planning and Development (Local Planning Schemes) 
Regulations 2015 indicates that an amendment to a local planning scheme must be accompanied 
by all documents necessary to convey the intent and reasons for the amendment. Should the 
amendment be initiated, it is recommended that the business operator prepares a scheme 
amendment document. The amendment recently approved by Council in November 2020 for 
additional uses at Lot 1 (No. 29) St Leonards Avenue, West Leederville (Amendment 39) was 
prepared by the landowner / applicant with associated fees paid. As noted in the report presented 
to Council in August 2020, it is strongly advised that the proponent seek the assistance of a 
specialist town planning consultant to help them through this process due to the complexities of 
the matter. 
 
The Town’s schedule of fees and charges includes a cost for the preparation of Scheme 
Amendments. These details are in accordance with Part 7, Division 2, Regulation 48 of the 
Planning and Development Regulations 2009. A fee estimate for the amendment has been 
prepared and it is recommended that the land owner pays the amendment fee prior to the 
initiation of the amendment.  
 
POLICY/STATUTORY IMPLICATIONS: 
 
Part 5 of the Planning and Development (Local Planning Schemes) Regulations 2015 outlines 
the requirements for amending the Local Planning Scheme. 
 
Pursuant to Section 81 of the Planning and Development Act 2005 when a local government 
resolves to prepare an amendment to a local planning scheme, the local government is to refer 
the proposed amendment to the Environmental Protection Authority (EPA).   
 
RISK MANAGEMENT IMPLICATIONS: 
 
Low: This scheme amendment is broadly consistent with the objectives of the 

Residential Zone. If initiated, Council will have the opportunity to consider the 
amendment following advertising.    
 

FINANCIAL IMPLICATIONS: 
 
In accordance with Regulation 48 (3) of the Planning and Development Regulations 2009, should 
Council elect to initiate the Scheme Amendment, an estimate of costs must be provided in the 
form of Schedule 3.  
 
STRATEGIC DIRECTION: 
 
This report recommendation embraces the following strategies of the Town's Strategic 
Community Plan 2018-2028: -  
 
Our Neighbourhoods  
 
Goal 4:  Neighbourhoods where individual character and quality is respected, and 

planning is responsive to residents  
Strategy 4.1 Examine and better identify through planning and consultation those features and 

qualities which define our individual neighbourhoods 
 
Goal 5:  Successful commercial, retail and residential hubs 
Strategy 5.1:  Ensure future planning recognises the emerging diverse role, mixed use potential 

and opportunities of our centres, and integrates change and growth with 
surrounding local areas.  
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COMMUNITY ENGAGEMENT: 
 
Should Council initiate the amendment request, the Planning and Development (Local Planning 
Scheme) Regulations 2015 require the Town to advertise the scheme amendment for a period 
of 42 days. This is also consistent with Local Planning Policy 1.2 ‘Public notification and 
advertising procedures’.  
 
ADMINISTRATION RECOMMENDATION: 
 
That Council:- 
 
1. Pursuant to Section 75 of the Planning and Development Act 2005, INITIATES an 

amendment to Local Planning Scheme No. 1 to: 
 
1.1 Amend the Scheme Text by inserting an entry in Schedule B entitled ‘Additional Uses’ 

by including an additional use right over Lot 201 (No. 69) McCourt Street, West 
Leederville, for the purpose of ‘Liquor Store’ and ‘Take Away Food Outlet’ as shown 
below: 

 
No. Land Particulars Additional Uses Development 

Standards/Conditions 
 Lot 201 (No. 69) 

McCourt Street, West 
Leederville 

Liquor Store – “A” 
Take Away Food Outlet – “A” 

Nil 

 
1.2 Amend the Scheme Map accordingly; 

 
2. Pursuant to Part 5, Division 2, Section 35(2) of the Planning and Development (Local 

Planning Schemes) Regulations 2015, DETERMINES that the proposed amendment is a 
Standard amendment as: 

 
2.1. It is consistent with the objectives identified in the Scheme for the Residential Zone;  

 
2.2. It is an amendment that does not result in any significant environmental, social, 

economic or governance impacts on land in the scheme area; 
 
3. ADVISES the land owner that the relevant Scheme Amendment Documentation is to be 

prepared and scheme amendment fees to be paid;  
 

4. Upon receipt of the necessary Scheme Amendment Documentation and fees, AUTHORISES 
Chief Executive Officer to execute the relevant amendment documentation;  
 

5. REFERS the proposed amendment to the Environmental Protection Authority for advice in 
accordance with the provisions of the Planning and Development Act 2005; and 

 
6. RECEIVES a further report at the conclusion of the advertising period.  
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Committee Meeting 8 December 2020  
 
Debate ensued. 
 
Motion put and LOST (0/4) 
 
REASON FOR CHANGING THE ADMINISTRATION RECOMMENDATION: 
 
The Committee wanted to clarify the identity of the applicant and the costs associated with the 
preparation of the scheme amendment documentation. 
The Committee was concerned regarding setting a precedent should Council initiate the 
amendment. 
The Committee considered that it should be the landowner who initiates the amendment. 
 
COUNCIL DECISION: 
(COMMITTEE RECOMMENDATION) 
 
Moved by Cr Everett, seconded by Cr Haddon-Casey 
 
That Council: 
 
1. ADVISES the landowner that:  

 
1.1 Council supports, in principle, the preparation of a scheme amendment for 

additional uses at Lot 201 (No. 69) McCourt Street, West Leederville, for the 
purpose of ‘Liquor Store’ and ‘Take away food outlet’; and 

 
1.2 The landowner, or a representative of the landowner, shall prepare the relevant 

scheme amendment documentation and pay the associated fees.  
 

2. Upon receipt of scheme amendment documentation, in accordance with Part 5, 
Division 2, Section 35(3) of the Planning and Development (Local Planning Schemes) 
Regulations 2015, Council RECEIVES a further report regarding the scheme 
amendment. 

 
Motion put and CARRIED EN-BLOC (9/0) (Unanimous) 
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notice to the owner or occupier, revoke its development approval. 
SCHEDULE B – ADDITIONAL USES 
 
 

 
No. 

 
Land Particulars 

 
Additional Uses 

Development Standards/ 
Conditions 

A 1 DELETED BY AMD 27 GG 24/06/16 
A 2. 
. 

Lot 4 (No. 17) Kerr Street, 
West Leederville 
 
AMD 16 GG 7/2/06 
 

Office and storage for 
adjoining tavern on Lot 
101 (No. 95-99) 
Cambridge Street, West 
Leederville 
 

1. The additional uses shall be carried out 
within and confined to the existing 
building and its curtilage. 

2. The additional uses prescribed herein 
relate only to activities associated with 
existing tavern referred to in the 
Additional Uses column, and no part of 
the land is to be used for any purposes 
which are independent of the tavern. 

3. Storage must be confined to areas where 
stored material cannot be seen from Kerr 
Street and there is to be no storage in the 
setback area between the house and the 
neighbouring residential property to the 
south. 

4. All deliveries of goods are to occur from 
the carpark of the tavern, and no 
deliveries are to be made from Kerr 
Street. 

5. No signage is permitted on the property. 
6. The residential character of the property 

is to be maintained. 
7. That there be no activity on the property 

that would interfere with the amenity of 
the neighbourhood, whether by reason of 
the emission of light, noise, fumes, 
odours, dust, vibration, electrical 
interference, waste water or other waste 
products or by any other means. 

8. In the event that :- 
(a) the building is removed, destroyed or 

damaged to the extent that the 
replacement cost would on 
independent expert assessment be 
75% or more of the value of the 
building immediately prior to removal 
destruction or damage; or 

(b) any of the buildings is not used for 
any lawful purpose including the 
additional uses for 6 consecutive 
months or more; or 

(c) any of the building ceases to be 
occupied by and in connection with 
the tavern referred to in the 
Additional Uses column; 

then the land is not thereafter to be used 
for any purpose other than a purpose 
approved by the Council and in 
accordance with the Zoning Table. 

9. No more than two employees occupying 
the office at any one time. 
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No. 

 
Land Particulars 

 
Additional Uses 

Development Standards/ 
Conditions 

A 3. Lot 4 (No. 134) Salvado Road, 
Wembley 
 
AMD 15 GG 28/8/07 

Carparking 1. The additional uses shall be carried out 
within and confined to the subject site and 
its curtilage. 

2. The use of Lot 4, Salvado Road, 
Wembley shall only be in association with 
and related to the uses on Lots 55, 56 
and 57 Cambridge Street, Wembley. 

3. The provision of vehicular access to Lot 4 
from Salvado Road will be subject to 
detailed traffic analysis in considering any 
development application for the site. 

4. In addition to the permitted additional use 
for car parking, the site is to be 
landscaped and reticulated to include 
suitable screening along Salvado Road 
and abutting lots and shall include the 
planting of trees within the site to the 
satisfaction of the Council. 

 
A 4. Lot 10 comprising Strata Lot 2 

(No. 272) and Strata Lot 1 
(No. 274) Cambridge Street, 
Wembley 
 
AMD 18 GG 17/2/09 

Medical Centre and 
Pharmacy 

1.  The maximum height of the building shall 
be two storeys. 

2.  The setbacks for any new building shall 
not be less than the setbacks prescribed 
by the Residential Design Codes.  Where 
a setback is provided it will predominantly 
be landscaped. 

3.  A maximum of five practitioners at any 
one time will operate from the medical 
centre. 

4.  Parking provision to fully satisfy Council 
policy. 

 
A 5. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Lot 353 (No. 24) Floreat 
Avenue, Floreat      
 
AMD 23 GG 19/4/13 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Consulting Rooms Group 
– Dental Surgery 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

1.  The design of the building to be in 
accordance with the Residential Design 
Codes and the Town’s Residential 
Planning Policies, unless specified 
otherwise;  

2.  Provision of open space may be less 
than 55%. All open space areas shall be 
well maintained gardens and mature 
vegetation along property boundaries to 
be retained; 

3.  No car-parking to be located in the 
primary street setback area;  

4.  Car parking areas to be screened from 
adjacent residential properties and from 
the street and noise attenuation 
measures to be provided;  

5.  A maximum of four practitioners can 
operate from the dental surgery at any 
one time;  

6.  Signage to be limited to one sign 
identifying the name of the building, to a 
maximum size of 0.2m2;  

7.  Parking to be provided in accordance 
with the Town’s Planning Scheme 
parking requirements;  

8.  Upper storey windows with views to 
adjoining residential properties to have 
obscure glazing or to be highlight 
windows (1.6 metres above finished floor 
level);  

9.  A boundary wall of brick or masonry 
construction along the boundary with No. 
22 Floreat Avenue and behind the 9.0 
metres front setback is required as part 
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No. 

 
Land Particulars 

 
Additional Uses 

Development Standards/ 
Conditions 

 
A 5. 

Lot 353 (No. 24) Floreat 
Avenue, Floreat (Cont’d) 
 
AMD 23 GG 19/4/13 

 
Consulting Rooms Group 
– Dental Surgery 

of any development on the site, which 
shall be 2.5 metres in height as 
measured from the No. 22 Floreat 
Avenue side; 

10.  The dental surgery operating hours shall 
only be between 7 am and 6 pm Monday 
to Friday and 7 am and 2 pm Saturday; 

  
Requirements under the Environmental 
Protection (Noise) Regulations 1997 relating 
to the operations on the site to be met. 
 

A.6 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Lot 336 (No. 58) St Leonards 
Avenue, West Leederville 
 
AMD 28 GG 5/5/15 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Local cafe` 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

1.      A local cafe is a cafe` that is established 
primarily to serve the local community.  
A local cafe may offer prepared food, 
food items and non-alcoholic beverages 
that are to be mainly consumed on the 
premises.  A local cafe` is not 
dependent on trade outside of the local 
area. 

2.      The additional use assigned to this 
property applies to the existing shop 
building attached to the rear dwelling 
and that part of the adjoining courtyard, 
identified on the plan received by 
Council on 15 November 2013. 

3.     There be no activity on the property that 
would interfere with the amenity of the 
residential neighbourhood, whether by 
reason of the emission of light, music, 
noise, fumes, odours, dust, vibration, 
electrical interference, wastewater or 
other waste products or by any other 
means. 

4.     A maximum of 40 patrons at any one 
time inside and outside the building:- 
(a)    alfresco seating and patrons use of 

the courtyard to remain forward of 
the current building line of the 
neighbouring property at Lot 335 
(No. 52) St Leonards Avenue as 
per the plan received by Council 
on 15 November 2013; and 

(b)    a maximum of 10 people, in the 
courtyard at any one time and at 
each table to have a maximum of 
four seats per table. 

5.     Trading hours to be between 7:00 am 
and 4:00 pm Tuesdays to Fridays, and 
8:00 am to 2:00 pm Saturdays and 
Sundays. 

6.      A maximum of 5 staff on the premises 
at any one time. 

7.     The courtyard is only to be utilised by 
patrons for consumption of food and 
non-alcoholic beverages. 

8.     The corner store character of the 
building is to be maintained to the 
satisfaction of the Town. 

9.     The existing solid brick screen wall 
between the courtyard and the 
neighbouring property to the south to be 
retained. 

10.   Screening to be provided between the 
courtyard and the neighbouring property 
to the south with advanced growth 
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No. 

 
Land Particulars 

 
Additional Uses 

Development Standards/ 
Conditions 

 
 
A.6 
 

Lot 336 (No. 58) St Leonards 
Avenue, West Leederville 
(Cont’d) 
 
AMD 28 GG 5/5/15 

 
 
Local cafe` 

planting to a minimum height of 3 
metres and to be maintained thereafter 
to the satisfaction of the Town. 

11.   Waste bins to be located within the 
property and not on the verge. 

12.    The St Leonards Avenue verge area 
adjacent to the subject site to be 
landscaped to the satisfaction of the 
Town. 

13.    Bicycle parking to be provided for 
patrons. 

 
A 7 Lots 165 and 166 (No. 210) 

Cambridge Street, Wembley 
Consulting rooms (group) 1. Development standards as applicable to 

the Residential zone shall apply except 
where specified otherwise below; 

2. Lot 165 and 166 Cambridge Street, 
Wembley to be amalgamated; 

3. The existing building is to be retained 
except for any minor modifications, 
alterations or additions deemed 
appropriate by the Town subject to 
future planning approval; 

4. Access and car parking standards are to 
be provided in accordance with Scheme 
requirements; 

5. Any future signage to be in accordance 
with the Council's Advertising Sign 
Policy; 

6. A maximum of four (4) consulting rooms 
are to operate at any one time; and 

7. Operational hours are to be determined 
by the Town and all client visits are to 
be appointment only. 

 
A8 Lot 181 (61-69) Cambridge 

Street, West Leederville 
 
AMD 30 GG 9/2/16 

Hospital Special Purposes • Buildings shall be a maximum of six (6) 
storeys; 

• Parking and access to be in accordance 
with Council Policy; 

• Setbacks to be determined by the 
responsible authority; 

• Signage to be in accordance with 
Council's Advertising Sign Policy as 
applicable to hospital special purposes 
use; 

• Operating hours relating to consulting 
rooms and day-patient activities to be 
determined by the responsible authority 
subject to the relevant Department of 
Health licensing requirements 

A9 Lot 1 (No. 29) St Leonards 
Avenue, West Leederville  

 
    AMD 39 GG 9/4/2021 

 

Restaurant/Café—
‘D’  
Small Bar—‘A’  

 

 
NIL 
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